I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter 12
LARRY J. SM TH and )
FRANCES H. SM TH, )
) No. BK 87-30430
Debtor(s). )
SALEM NATI ONAL BANK, )
)
Plaintiff(s), )
)
V. ) ADVERSARY NO
) 87-0125
LARRY J. SMTH, U.S. A, )
acting through FARMERS )
HOVE ADM NI STRATI ON, and )
BOB G. KEARNEY, Trustee, )
)
Def endant (s) . )

VEMORANDUM AND ORDER

This matter comes before the Court on the conpl ai nt of Sal em
Nati onal Bank ("plaintiff") to determ ne the nature, extent and
priority of liens. The United States of Anerica ("defendant") has
filed a notion for summary judgnent. Plaintiff and defendant are
secured creditors, each claimng a superior interest inthe proceeds of
debt ors' 1985 crops.

The undi sput ed facts showt hat debtors, over a period years from
1972 t o 1984, executed atotal of ten prom ssory notes to defendant.
To secur e paynent of these notes, debtors granted def endant a security
interest in crops growi ng or to be grown on certain described real
estate. Each of these notes provi ded for paynent by annual install nent
due on January 1. As of Novenber 20, 1984, debtors were in default on
these notes in the anmount of $132,669.00. On January 1, 1985,



addi tional install nments cane due to defendant i n an anount exceedi ng
$85, 000. 00.

On May 20, 1985, debtors obtained aloan fromplaintiff inthe
amount of $75, 000. 00 to fi nance production of their 1985 crops. At
that time debtors granted plaintiff asecurityinterest inall cropsto
be grown on certain descri bed real estate. Thereal estatein question
was the sane as that described in defendant's security agreenents.

Subsequently, within three nonths foll owi ng execution of
plaintiff's security agreenent, debtors pl anted corn and soybeans on
portions of the property described in the security agreenents of
plaintiff and defendant. The crops were harvested and sol d, yi el di ng
paynments i n t he amount of $72,447.22. Checks i ssued for these crops
wer e endor sed by the parties and pl aced inthe custody of this Court
pendi ng determ nati on of which party has priority to the proceeds of
debtors' 1985 crops by virtue of their respective security interests.

Both plaintiff and defendant had perfected their security
interests indebtors' crops by filingfinancing statenents pursuant to
t he provi sions of the Uni formComrercial Code ("UCC"). Defendant's
financing statenents were filedin 1973 and 1980 and wer e subsequent |y
continued, whileplaintiff filedits financing statenments on May 22,
1985. Plaintiff nowseeks a determ nati on of which party's perfected
security interest has priority under the provisions of the UCC
governing priority among conflicting security interestsinthe sane
col l ateral .

Under the "first to file" rule of UCC section 9-312(5)(a),
def endant's security interest woul d be prior tothat of plaintiff by

reason of defendant's earlier filing. Plaintiff, however, maintains



that its securityinterest isentitledtopriority under UCCsection 9-
312(2), which sets forth a special priority rule with regard to
perfected security interests in crops. Section 9-312(2) provides:

Aperfected security interest incrops for new
val ue gi ven to enabl e t he debt or to produce t he
crops during the producti on season and gi ven not
nor e t han t hree nont hs before t he crops becone
growi ng crops by planting or otherw se takes
priority over an earlier security interesttothe
extent that such earlier interest secures
obl i gati ons due nore than si x nont hs before the
Crops become growi ng crops by planting or
ot herwi se, even though the person giving new
val ue had know edge of the earlier security
i nterest.

(Enmphasi s added) .

As not ed, section 9-312(2) constitutes an exceptionto the general
priority rule of section 9-312(5)(a). This provisionis|limted,
however, to those security interests comngwthinits narrowscope,
and a subsequent security interest in crops that woul d ot herw se
qualify for priority under this sectionisentitledtopriority over an
earlier perfectedinterest only tothe extent that the earlier interest
"secures obligations due nore than si x nont hs before t he crops becone
growi ng crops." For purposes of this section, it has been held that

"due" nmeans "overdue." Seelnre Connor, 733 F. 2d 523, 525 (8th Cir.

1984); United States v. M nster Farners Cooperative Exchange, Inc., 430

F. Supp. 566, 570 (N. E. Ohio 1977); see al so Decatur Production Oedit
Ass'n. v. Murphy, 119 111. App. 3d 277, 456 N. E. 2d 267, 275 (1983).

Thus, with respect to obligations that are not six nonths overdue or in
default at thetinme the crops are planted, the hol der of the earlier

security interest has a superior interest inthe crops under section 9-

312(5) (a).



Inthe instant case, plaintiff argues that its security interest
indebtors' cropsisentitledtopriority over the conpetinginterest
hel d by def endant because, at the tinme the crops in question were
pl ant ed, t he payments owed t o def endant on Novenber 20, 1984, inthe
amount of $132,669. 00, were nore than six nonths overdue. Thus,
plaintiff asserts, section 9-312(2) applies to give its security
interest inperfectedinterest tothe extent of the overdue obligations
hel d by defendant.

Def endant does not disputethe priority of plaintiff's security
interest withregardto paynents that were due t o def endant on Novenber
20, 1984, but argues, rather, that it retained priority astothe
addi ti onal paynents com ng due under its install ment notes on January
1, 1985, which was | ess t han si x nont hs before the crops i n question
were planted. Since these installnments paynents, in an anpunt
exceedi ng $85, 000, were not "due" until January 1, and t hus were not
"overdue" until that time, defendant nmai ntains that section 9-312(s)
did not apply to give plaintiff priority over defendant's earlier
perfected security interest as to these paynents.

Def endant's position is supported by the decisions of Inre

Connor, 733 F.2d 523, andUnited States v. M nster Farners Cooperative

Exchange, Inc., 430 F.Supp. 566, in which the courts simlarly

consi der ed whet her section 9-312(2) appliedto give subsequently
perfected security interests priority as to obligations that were
payabl e ininstall ments com ng due | ess t han si x nont hs before crops

wer e pl anted. Both the Gonnor and M nster Farnmers courts heldthat,

for purposes of section 9-312(2), obligations evidenced by the

install nent notes in question becane at the tinme the annual install nent



paynent s wer e payabl e and not when the notes wereinitially entered

into. Since, inConnor and M nster Farnmers, there were install nments
due t he governnent within six nmonths of the planting of the crops
i nvol ved, the courts found that section 9-312(2) was not appl i cabl e and
that priority of the parties’' respective security interests nmust be
determ ned by the time of filing under section 9-312(5)(a).

I nthe instant case, the Court adopts the reasoni ng of theConnor

and M nster Farners cases that the install nent notes hel d by def endant

di d not beconme "due" for purposes of section 9-312(2) until timefor
t he annual install nent paynents on January 1. We find nothinginthe

case cited by plaintiff, Decatur Production Credit Ass'n. v. Mirphy,

119 11 1. App. 3d 277, 456 N. E. 2d 267, that woul d | ead t 0 an opposite
concl usi on. Since defendant's install ment paynents t hat canme due on
January 1, 1984 were | ess than si x nont hs overdue at the time t he 1985
crops were planted, section 9-312(2) didnot applytogiveplaintiff
priority, and defendant had priority as to these paynments i n an account
exceedi ng $85, 000. 00 under the "first to file" rule of section 9-
312(5)(a).

Def endant, accordi ngly, has a superior right tothe proceeds of
debtors' 1985 crops i nthe amount of $72,447.22 t hat have been pl aced
inthe custody of this Court, andthis Court will grant defendant's

notion for summary judgnent.



| T1S ORDERED t hat defendant's notion for sunmary judgnment is
GRANTED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: January 28, 1988




